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Copyright Fundamentals

MORNINGSTARLAWGROUP.COM



Constitutional Roots

• The source of Congress' power to enact copyright laws is Article I, § 8, 
cl. 8, of the Constitution, which authorizes Congress to “secur[e] for 
limited Times to Authors ... the exclusive Right to their respective 
Writings.”

Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 111 S. Ct. 
1282, 1288, 113 L. Ed. 2d 358 (1991)
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Originality, Fixation, and Human Authorship
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The sine qua non of copyright is 
originality.

Feist Publications, Inc. v. Rural 
Tel. Serv. Co., 499 U.S. 340, 111 
S. Ct. 1282, 1287, 113 L. Ed. 2d 

358 (1991)

Copyright protection subsists, in 
accordance with this title, in 

original works of authorship fixed
in any tangible medium of 

expression

17 U.S.C. § 102 (emphasis added)

The U.S. Copyright Office will 
register an original work of 

authorship, provided that the work 
was created by a human being.

U.S. Copyright Office, 
Compendium of U.S. Copyright 
Office Practices § 306 (3d ed. 

2021)



Generative AI Primer
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PROMPT: An image explaining 
what generative AI is and how it 
works – DALL-E 3



Generative AI Definition and Concepts

• Generative AI makes new data instead of predicting an outcome 
based on a dataset.

• Concepts:
• Large Language Models
• Word Embeddings
• Transformers
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NOT THESE
TRANSFORMERS

• NOTE: Generated with 
DALL-E 3 via MS Copilot

• PROMPT:
• Draw me an image of a robot 

that can transform into a large 
red big rig truck. It should be 
inspired by something that a 
child would play with.
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Example of Generative AI Understanding

• The animal did not cross the street because it was tired.

• The animal did not cross the street because it had a lot of traffic 
on it.
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Generative AI Resources
• Financial Times on Generative AI:

• https://ig.ft.com/generative-ai/
• Google on LLMs

• https://developers.google.com/machine-learning/resources/intro-llms
• NVIDIA Glossary

• https://www.nvidia.com/en-us/glossary/generative-ai/
• https://www.nvidia.com/en-us/glossary/large-language-models/

• OpenAI on ChatGPT-4
• https://openai.com/research/gpt-4
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Difficulty in Applying Existing 
Copyright Law to Generative AI
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Lawsuits are Starting

• First Wave – Use of Data in Training
• Authors Guild, et al.  v. OpenAI, et al. 

• No. 1:23-cv-8282-SHS, S.D.N.Y.
• Sarah Silverman, et al. v. OpenAI, et. al.

• No. 3:23-cv-03416, N.D. Ca.

• Evolution –Data in Training plus Infringing Outputs
• New York Times Company, et al. v Microsoft & OpenAI, et al.

• No. 1:23-cv-11195, S.D.N.Y.
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Examples of Output Issues – NY Times
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NY Times Complaint, ¶¶ 99, 100



Examples of Output Issues – Imagery 
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Companies are Largely Relying on Fair Use

• OpenAI’s statement about the New York Times lawsuit:
• https://openai.com/blog/openai-and-journalism

• Summaries and links to other company statements:
• https://www.theverge.com/2023/11/4/23946353/generative-ai-copyright-

training-data-openai-microsoft-google-meta-stabilityai
• https://www.regulations.gov/docket/COLC-2023-0006/document
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Fair Use Factors

1. the purpose and character of the use, including whether such use is of a 
commercial nature or is for nonprofit educational purposes;

2. the nature of the copyrighted work;
3. the amount and substantiality of the portion used in relation to the 

copyrighted work as a whole; and
4. the effect of the use upon the potential market for or value of the 

copyrighted work.

Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 577, 114 S. Ct. 1164, 
1170, 127 L. Ed. 2d 500 (1994) (quoting 17 U.S.C. § 107)
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The Road To Private 
Copyright Enforcement
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Court and the Copyright Office Are
Making Determinations Under Existing Law
• Copyright Office has issued guidance:

• https://www.govinfo.gov/content/pkg/FR-2023-03-16/pdf/2023-05321.pdf

• Works created by AI are not eligible for copyright protection:
• SURYAST

• Second Request for Reconsideration for Refusal to Register SURYAST (SR # 1-
11016599571; Correspondence ID: 1-5PR2XKJ) (Copyright Review Board, 
December 11, 2023.)

• Zarya of the Dawn 
• (Registration # VAu001480196) (Copyright Review Board, February 11, 2023.)

• Thaler v. Perlmutter
• 2023 WL 5333236, (D.D.C. Aug. 18, 2023)
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Enforcement Issues on the Horizon
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Lack of 
Protection

• Inability to Monetize 
Works

• Difficult Tradeoffs 
Between Protection and 
Efficiency in the 
Software Development 
Space

Responsibility

• Model v. User
• Indemnification

Clash of 
Incentives

• Film Industry –
Protection of Films 
versus use of AI Actors



Attempts to Fill in Gaps via 
Private Enforcement
• YouTube

• Partnering with Music Industry - https://blog.youtube/inside-
youtube/partnering-with-the-music-industry-on-ai/

• YouTube GenAI Feature - https://techcrunch.com/2023/09/21/youtube-
shorts-to-gain-a-generative-ai-feature-called-dream-screen/

• Getty Images:
• Getty Images v. Stability AI, No. 1:23-cv-00135-UNA D. Del.
• AI Generator - https://www.gettyimages.com/ai/generation/about

• Contractual Provisions
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Reminder about 
Copyright Law 
Fundamentals

• Copyright law is centered on 
copies

• Creating a copy requires 
fixation

• PROMPT: A painter looking at a painting of a 
landscape and creating an exact copy of that 
landscape in a painting the painter is working on. 
There is also a pile of paintings next to the painter 
that also have that same landscape image. – DALL-
E 3
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PROMPT: A room full of people giving a standing ovation to a male with brown hair in a suit, who 
looks like he is in his early 40s and has a beard, giving a presentation in the front of an auditorium. 
On the wall behind the man, there is a projector showing a slide that says 'The End' on it.
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